Attachment A

VIII.
ALTERNATIVE PROCEDURES WHEN MEMBER HAS BEEN SANCTIONED BY A NYSSCPA APPROVED REGULATORY AGENCY  

A.
When a member has been subject to regulatory enforcement proceedings by the Securities and Exchange Commission, the Public Company Accounting Oversight Board, the Internal Revenue Service or the NYS Office of Professional Discipline which resulted in a sanction against the member by such regulatory agency, the committee may, at its discretion, offer the member a letter of Required Corrective Action (RCA) or a Settlement Agreement to avoid a duplicate investigation by the committee. An initial evaluation based on reading the public record shall be made, and, if necessary, other limited inquiries, upon which the committee shall first determine that the member’s conduct or alleged conduct  could constitute a violation of the code, and that the member either:

1. consented to the sanction by such regulatory agency, with no admission or denial of the charges by the agency; or 

2. was found guilty by such regulatory agency, whether by finding of fact or admission of guilt.

B.
When a member has consented to a sanction by such regulatory agency, with no admission or denial of the charges, the committee may, at its discretion, offer the member an RCA or a Settlement Agreement to waive an investigation by the committee and to consent to the sanction by the committee, with no admission or denial to any charges brought before the committee as a result of such sanction by the regulatory agency.

C.
When a member has been found guilty and sanctioned by such regulatory agency, whether based upon the finding of fact or entry of an admission of guilt by the member in the agency’s proceedings, the committee may, at its discretion, offer the member an RCA or a Settlement Agreement to waive an investigation by the committee, admit to the committee’s charges, and consent to the sanction by the committee.

D.  1. 
Before offering the member the option of accepting an RCA or a Settlement Agreement from the committee, the case shall first be assigned to an investigator to read all of the available information.  The assigned member shall make the initial evaluation with respect to (1) the applicability of alternative procedures under this section, (2) what section of the code may have been violated, and (3) what sanction may be appropriate.

2.
The assigned member shall present to the PEC in the form of a case summary, including but not limited to a description and / or copy of the regulatory enforcement proceeding, the justification for the application of alternative procedures in the case, a proposed RCA or a Non-negotiable Settlement Agreement, and the section of the code which is alleged to have been violated (based upon the actual or alleged conduct which led to the imposition of a sanction by the regulatory agency). Such case summary should also include a statement of whether the respondent either:

a.   consented to the sanction by such regulatory agency, with no admission or denial of the charges by the agency; or

b.  was found guilty by such regulatory agency, whether by finding of fact or admission of guilt.

3.
Once all of the information is presented and deliberated by the committee, the PEC shall decide if an offer of alternative procedures is to be made to the member. If an offer is to be made, the PEC shall also decide what code section may have been violated and what sanction to offer the member.  Such decision will be documented in the minutes of the committee.  Sanctions offered to the member are not subject to negotiations.
4.
If the committee concludes that an offer of alternative procedures is applicable, the assigned member, shall contact the respondent in writing to determine whether he or she will accept the offer of alternative procedures and avoid a duplicate investigation by the committee.  The letter should explain the alternative procedures under this section and the options available to the respondent.  Such letter should include a description of the action taken by the approved regulatory agency, the section or sections of the code that appear to be violated and the sanction being offered to the respondent, whether it be an RCA or a Settlement Agreement and that the respondent is under no obligation to accept the RCA or settlement offer.  Such letter shall also inform the respondent that failure to respond to the letter within 30 days of the date of the letter will be deemed a rejection of the offer, unless a request for an extension of time is granted by the assigned member. 

5.
If a reply to such letter has not been received within the stated 30 day period, the assigned member shall then attempt to personally contact the respondent by telephone to determine whether he or she will accept the offer of alternative procedures and avoid a duplicate investigation by the committee. The assigned member should describe the alternative procedures to the respondent, inform the respondent that the committee has the discretion to offer such alternative procedures, and that if an RCA or settlement offer is made by the committee, the respondent is under no obligation to accept it; however, if the respondent rejects the RCA or Settlement Agreement, the respondent will be subject to a full investigation.  The investigator should also explain to the respondent that  if the settlement offer is rejected the violations and stated sanctions as described in the letter may be more or less severe as a result of conducting a full investigation.  If the assigned member is unsuccessful in contacting the respondent by telephone, the effort to make such contact shall be documented by the assigned member in a memorandum to the committee.
E.
If the respondent accepts the offer of alternative procedures under this section, the assigned member shall inform the Chair of the committee and the Ethics Coordinator.  The previously approved RCA or Settlement Agreement can then be finalized and sent to the member for signature as no further discussion by the committee would be required. It is the Ethics Coordinator’s responsibility to follow through with the respondent to insure that all required signatures are received and that the respondent complies with any other requirements of the offer.  

F.
If the AICPA has not taken any action against this respondent relative to the subject matter, and the respondent is a member of the AICPA, the RCA or Settlement Agreement shall be first sent to the AICPA for concurrence.  If the AICPA does not concur, after discussion with the Chair, Assistant Chair and / or Team Leader as appropriate, the committee may proceed to issue the RCA or Settlement Agreement to the respondent without the AICPA’s concurrence.  In such case, the RCA / Settlement Agreement shall be modified to indicate that such action is on behalf of the Society only. If the respondent signs the Settlement Agreement it shall be final, without further action or approval by the trial board. 

G. If the AICPA has independently applied its Automatic Sanction provisions in the subject matter, the procedures set forth above shall be applied except that the committee need not seek concurrence from AICPA for any RCA or Settlement Agreement under paragraph F.  AICPA Automatic Sanctions do not require member agreement.  Under AICPA’s Automatic Discipline procedures, the trial board, with or without a hearing, may consider a timely written petition from the member that the member should not be automatically disciplined by the AICPA pursuant to section 7.3.2 of such procedures.  

H.   
If a respondent rejects the RCA or Settlement Agreement offered under this section, the case will be restored to full investigation by the committee and the assigned member shall proceed with the investigation.  No adverse inference shall be drawn by the committee or the assigned member if a respondent rejects an RCA or Settlement Agreement. 

