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Section 1. Section 519 of the not-for-profit corporation law is’
amended by adding two new paragraphs (d) and (e) to read as follows:

(d) The president and treasurer of the corporatioh shall each sign the

annual report, whether or not certified by an independent public or

certified public accountant or a firm of such accountants, and shall

thereby certify the following:

(1) the signing officer has reviewed the report; and

(2) based on the officer's knowledge, the report does not contain any

untrue statement of a material fact or omit to state a material fact

necessary in order to. make the statements made, in light of the circum—

stances under which such statements were made, not misleading.

(e) The president_and treasurer of any corporation which shall receive

in any fiscal year gross revenue and support in excess of two hundred

fifty thousand dollars, and any president or treasurer of any corpo-—

ration who receives compensation for such service, shall each sign the

annual report, whether or not certified by an ‘independent public or"

certified public accountant or a firm of such accountants, and shall

thereby certify the following:

(1) the signing officer has reviewed the report;

(2) based on the officer's knowledge, the report does not contain any

untrue statement of a material fact or omit to state a material fact

necessary in order to make the statements made, in light of the circum—"

stances under which such statements were made, not misleading;

{3) based on such officer's knowledge, the financial statements, and

other financial information included in the report, fairly present in

all material respects the financial condition and results of operations

of the corporation as of, and for, the periods presented in the report;

(4) the signing officers:
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(A) are responsible for establishing and maintaining internal

controls;

(B) have .designed such internal controls to ensure that material

information relating to the corporation is made known to such officers

by others within those entities, particularly during the period in which

the periodic reports are being prepared;

(C). have evaluated ‘the effectiveness of the corporation's internal

controls as of a date within ninety days prior to the report; and

(D) have presented in the report their conclusions about the effec-

tiveness of their internal controls based on their evaluation as of that

date;

(5) the signing officers have disclosed to the corporation's auditors

and the audit committee of the board of directors (or persons fulfilling

the equivalent function):

(A) all significant deficiencies in the design or operation of inter-

nal controls which could adversely affect the corporation's ability to

record, process, summarize, and report financial data and bhave identi-

fied for the corporation's auditors any material weaknesses in internal

controls; and

(B) any fraud, whether or not material, that involves management or

other employees who have a significant role in the corporation's inter-

nal controls; and

(6) the signing officers have indicated in the report whether or not

there were significant changes in internal controls or in other factors

that could significantly affect internal controls subsequent to the date

of their evaluation, including any corrective actions with regard to

significant deficiencies and material weaknesses.
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§ 2. Section 520 of the not-for-profit corporation law, as amended by
chapter 58 of the laws of 1981, is amended to read as follows:
§ 520. Reports of corporation.

Each domestic corporation, and each foreign corporation authorized to
conduct activities in this state, shall from time to time £file ([such]

complete and accurate reports on its activities as may be required by

the laws of this state. All registration and reporting requirements
pursuant to EPTL 8-1.4, or related successor provisions, are, without
limitation on the foregoing, expressly included as reports required by

the laws of this state to be filed within the meaning of this section.

Willful or persistent failure of a corporation to £file [a report]

complete and accurate reports as required by law shall constitute a

breach of the directors' and officers' duty to the corporation and

shall: (a)subject the corporation, at the suit of the attorney-general,
to an action or special proceeding for dissolution under article 11
(Judicial dissolution) in the case of a domestic corporation, or under §

1303 (Violations) in the case of a foreign corporation; and (b) subject

the directors and officers, at the suit of the attorney-general, to an

action or special proceeding for removal or such other remedies as may

be provided by law.

§ 3. Section 521 of the not-for-profit corporation law, as amended by
chapter 690 of the laws of 1978, is amended to read as follows:
§ 521. Liability for failure to disclose required information.

Failure of ({[the] a domestic or foreign corporation to comply in good

faith with the notice or disclosure or reporting provisions of section
501 (Stock and shares prohibited; membership certificates authorized),
or paragraph (c) of section 503 (Capital certificates), or paragraph (c)

of section 505 (Subvention certificates), or paragraph (b) of section
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513 (Administration of assets received for specific purposes), [or
section 518 (Reports to comptroller),] or section 519 (Annual report of
directors), or section 520 (Reports of corporation), shall make the
corporation liable for any damage sustained by any person in consequence
thereof. |

§ 4. Section 712 of the not-for-profit corporation law, paragraph (e)
as amended by chapter 961 of the laws of 1972, is amended to read as
follows:

§ 712. Executive committee and other committees.

(a) If the certificate of incorporation or the by-laws so [provide]
Eermit; the board, by resolution adopted by a majority of the entire
board, may designate from among its members an executive committee and
other standing committees, each consisting of three or more directors,
and each of which, to the extent provided in the resolution or in the
certificate of incorporation or by-laws, shall have all the authority of
the board, except that no such committee shall have authority as to the
following matters:

(1) The submission to members of any action requiring members'
approval under this chapter.

(2) The filling of vacancies in the board of directors or in any
committee.

(3) The fixing. of compensation of the diréctors for serving on the
board or on any cémmittee.

(4) The amenament or repeal of the by-laws or the adoption of new
by-laws.

(5) The amendment or repeal of any resolution of the board which by

its terms shall not be so amendable or repealable.
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(b) The board may designate one or more directors as alternate members
of any standing committee, who may replace any absent member or members
at any meeting of such committee.

(c) The by-laws may provide for special committees of the board, or
may authorize the board to create such special committees as may be
deemed desirable. Unless otherwise prqvided in the by-laws, the members
of such committees shall be appointed by the chairman of the board or
the president of the corporation if there is no chairma& of the board,
with the consent of the board. Special committees shall have only the
powers specifically delégated to them by the board and in no case shall
have powers which are not authorized for standing committees under this
section.

(d) Each committee of the board shall serve at the pleasure of the
board. The designation of any such committee and the delegation thereto
of authority shall not alone relieve any director of his or her duty to
the corporation under section 717 (Duty of directors and officers).

(e) Committees, other than standing or special committees of the
board, whether created by the board or by the members, shall be commit-
tees of the corporation. Such committees may be elected or appointed in
the same manner as officers of the corporation. Provisions of this chap-
ter applicable to officers generally shall apply to members of such

committees.

(f) In the case of any corporation which shall receive in any fiscal

year qgross revenue and support in excess of two hundred fifty thousand

dollars, if the certificate of incorporation or the by-laws 50 permit,

the board, by resolution adopted by a majority of the entire board, must

designate from among its members an executive committee and an audit

committee, each consisting of three or more directors.
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(1) The audit committee, and the entire board of directors in the case

of corporations whose certificate of incorporation or by-laws prohibit

the appointment of an audit committee, shall be directly responsible for

the appointment, compensation, and oversight of the work of any regis-

tered public accounting firm employed by that corporation (including

resolution of disagreements between management and the auditor regarding

financial reporting) for the purpose of preparing or issuing an audit

report or related work, and each such registered public accounting firm

shall report directly to the audit committee.

(2) Each member of the audit committee shall be a member of the board

of directors of the corporation, and shall not, other than in his or her

capacity as a member of the audit committee, the board of directors, or

any other board committee: (A) accept any consulting, advisory, or other

compensatory fee from the corporation; or (B) have partiéipated in any

interested party transactions within the meaning of section 715 (Inter—

ested directors and officers) within the previous year.

(3) Bach audit committee, and the entire board of directors in the

case of corporations whose certificate of incorporation or by-laws

prohibit the appointment of an audit committee, shall establish proce-

dures for: (A) the receipt, retention, and treatment of complaints

received by the corporation regarding accounting, internal accounting

controls, or auditing matters; and (B) the confidential, anonymous

submission by employees of the corporation of concerns regarding ques-

tionable accounting, auditing or other financial matters.

§ 5. Section-715 of the not-for-profit corporation law is REPEALED and
a new section 715 is added to read as follows:

§ 715. Interested directors and officers.
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(a) No contract or other tramsaction directly or indirectly entered

into between a corporation and one or more of its or its affiliates'

directors or officers, or between a corporation and any other corpo-

ration, firm, association or other entity in which one or more of its or

it affiliates' directors or officers are directors or officers, or have

a substantial financial interest, shall be either void or voidable by

the corporation for this reason alone or by reason alone that such

director or directors or officer or officers are present at the meeting

of the board, or a committee thereof, which authorizes such contract or

trahsaction, or that the votes of any such persons are counted for sﬁch

purpose. Notwithstanding the foregoing,'such contract or tramsaction may

be wvoided or modified by the corporation or the attorney general and

remedies under paragraph (c) shall be available to the corporation or to

the attorney general unless the interested director or officer shall

establish that he or she acted in good faith and unless the interested

director or officer or any approving director shall establish affirma-

tively that such contract or transaction was fair and reasonable as to

the corporation at the time the corporation entered into such contract

or transaction.

(b) An interested party contract or transaction within the meaning of

paragraph (a) shall be presumed to be fair and reasonable to the corpo-

ration, if the following conditions are satisfied:

(1) The contract or transaction was approved in advance by the board

or committee entitled to vote thereon and the members, if any, entitled

to vote thereon, by a vote sufficient for such purpose without, in the

case of a board or committee vote, counting the vote or votes of such

interested director or officer, and the material facts as to such

contract or transaction and such director's or officer's interest there-
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in were disclosed in good faith or otherwise known to the board or

committee or members, if any, entitled to vote thereon;

(2) The board or committee obtained and relied upon appropriate data

as to comparability, prior to approving the contract or transaction, and

provided such data to the members, if any, entitled to vote thereon; and

(3) The board or committee adequately documented the basis for the

approval of the contract or transaction at the time of such approval,

which documentation shall include:

(A) The terms of the contract or transaction that was approved and the

date it was approved;

(B) The members of the board or committee who were present during

discussion of the contract or transaction that was approved and those

who voted on it;

(C) The comparability data obtained and relied upon by the board or

committee and a description of how the data was obtained; and

(D) Any actions taken with respect to consideration of the contract or

transaction by the interested director or officer.

(c) If the interested director or officer or approving director fails

to meet its burden under paragraph (a) or (b) or fails to comply with

paragraph (e) or (f), or if the corporation or the attorney general

develops sufficient contrary evidence to rebut the probative value of

the comparability data relied upon by the approving board, committee or

members, if any, under paragraph (b), the corporation or the attorney

general may void or modify the contract or transaction, unless such

voidance or modification would place the corporation in a position worse

than that in which it would be if the contract or transaction were not

voided or modified. In addition, regardless of whether or not the corpo-

ration - is subﬁect to section 4958 of the United States internal revenue
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code of 1986, as amended, and regardless of whether or not the internal

revenue service pursues its remedies, the corporation or the attorney

general may seek to recover from the interested director or officer or

approving director, respectively, restitution in amounts equivalent to

the remedies that would be available to the internal revenue service

from an interested director or officer or approving director of a_corpo-

ration subject - to said section, together with interest at the rate

pursuant to section 5004 of the civil practice law and rules on any such

amounts.

(d) The certificate of incorporation or the by-laws may contain addi-

tional restrictions on contracts or transactions between a corporation

and its directors or officers or other persons and may provide that

contracts or transactions in violation of such restrictions shall be

void or voidable.

(e) Compensation of directors for services in any capacity shall be

fixed or, in the case of compensation by an affiliate, ratified by the

affirmative vote of a majority of the entire board unless a higher

proportion is set by the certificate of incorporation or by-laws. -

(f) Compensation of officers in any capacity, including for service as

a director or officer of another corporation, firm, association or other

entity on behalf of the corporation shall be fixed or, in the case of

compensation by an affiliate, ratified by the affi;mative vote of a

majority of the entire board unless a higher proportion is set by the

certificate of incorporation or by-laws or, if the officers are elected

by the members pursuant to paragraph (b) of section 713 (Officers), by

majority vote of the members as provided in paragraph (c) of section 613

(Vote of members) unless a higher proportion is set by the certificate

of incorporation or by-laws.
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(g) For purposes of this section, an entity shall be deemed an'”affil—

iate" of a corporation if such entity is controlled by, in control of or

under common control with such corporation.

(h) Except with respect to compensation of directors or officers, this

section shall nSflapply to any contract or transaction of which the

interested director or officer has no actual knowledge and which does

not exceed the lesser of one percent of the gross receipts of the corpo-

\

ration for the preceding fiscal year or one hundred thousand dollars.

§ 6. Section 721 of the not-for-profit corporation law is REPEALED and
a new section 721 is added to read as follows:

§ 721. Exclusivity of statutory provisions for indemnification of direc-—

tors and officers.

No provision made by a corporation to indemnify its or its subsid-

jary's directors or officers for the defense of any proceeding, whether

contained in the certificate of incorporation, bylaws, a resolution of

members or directors, an agreement or otherwise, shall be valid unless

consistent with this article. Nothing contained in this article shall

affect any rights to indemnification to which corporate personnel other

than directors_and officers may be entitled by law.

§ 7. Section 722‘of the not-for-profit corporation law, as amended by
chapter 368 of the laws of 1987, is amended to read as follows:
§ 722. Authorization for indemnification of directors and officers.

(a) A corporation may indemnify any [person] director or officer ther-

eof, made, or threatened to be made, a party to an action or proceeding
other than one by or in the right of the corporation to procure a judg-
ment in its favor, whether civil or criminal, including an action by or
in the right of any other corporation of any type or kind, domestic or

foreign, or any partnership, joint venture, trust, employee benefit plan
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or other enterprise, which any director or officer of the corporation
served in any capacity at the request of the corporation, by reason of
the fact that he or she, or his or her testator or intestate, was a
director or officer of the corporation, or served such other corpo-
ration, partnership, joint venture, trust, employee benefit plan or
other enterprise in any capacity, against judgments, fines, amounts paid
in settlement and reasonable expenses, including attorneys' fees and

expenses and court costs actually [and], necessarily and ordinarily

incurred as a result of such action or proceeding, or any appeal there-

in, [if] to the extent that such director or officer acted, in good

faith, for a purpose which he or she reasonably believed to Be in, [or]
and, iﬁ the case of service for any other corpqratiqn or any partner-—
ship, joint venture, trust, employee benefit plan or other enterprise,
not opposed to, the best interests of.the corporation and, ih criminal
actions or proceedings, in addition, had no reasonable cause to believe
that his or _her conduct was unlawful.

(b) The {termination} gettlement of any such "eivil [or criminall
action or proceeding [by judgment, settlement, conviction or upon a plea
of nolo contendere, or its equivalent,] shall not in itself create a
presumption that any such director or officer did not act, in good
faith, for a purpose which he or she reasonably believed to be in, or,
in thé case‘of service for any other corporation or any partnership,
joint venture, trust, employee benefit plan or other enterprise, not
opposed to, the best interests of the corporation or that he or she had
reasonable cause to believe that his or her conduct was unlawful.

(¢) A corporation may indemnify any [person] director or officer ther-

eof made, or threatened to be made, a party to an action by or in the

right of the corporation to procure a judgment in its favor by reason of






